Conventia Refugiatilor din 1951 – Intrebari & Raspunsuri
Istoria Conventiei

Procesul dezvoltarii institutiilor de drept international, al conventiei si directivelor referitoare la protectia refugiatilor isi are inceputurile inca din primii ani ai secolului 20 sub auspiciile Ligii Natiunilor, predecesoarea Natiunilor Unite. Aceasta actiune a culminat la 28 iulie 1951, cand o conferinta speciala ONU a aprobat Conventia privind Statutul Refugiatilor.

Conventia defineste clar cine este un refugiat si tipul de protectie juridica, alte tipuri de asistenta si drepturi sociale pe care el sau ea ar trebui sa le primeasca din partea statelor semnatare ale acestui document. Conventia defineste in egala masura obligatiiile unui refugiat fata de guvernele gazda, dar si anumite categorii de persoane, cum ar fi criminali de razboi, carora nu li se poate acorda statutul de refugiat.

Cateva luni inainte de aprobarea Conventiei, novicele Inalt Comisar al Natiunilor Unite pentru Refugiati si-a inceput activitatea la 1 ianuarie 1951. In decadele ce au urmat, documentul a constituit fundatmentul in eforturile agentiei de ajutorare si protectie a celor 50 milioane de refugiati.
Primul instrument se limita la protectia, in principal, a refugiatilor europeni ca urmare a celui de-al Doilea Razboi Mondial, dar protocolul din 1967 a extins cadrul Conventiei deoarce problema stramutarii fortate s-a raspandit in intraga lume. Documentul original a inspirat, de asemenea, instrumentele regionale, cum ar fi Conventia Refugiatilro din Africa din anul 1969 si Declaratia Latino-Americana de la Cartagena din 1984.
La 4 decembrie, 1952, Danemarca a devenit primul stat care a ratificat Conventia. De atunci, in total 145 de state au aderat la unul sau chiar ambele din instrumentele ONU. Dar, dupa cum tendintele migratiei globale s-a schimbat si numarul oamenilor care sunt in miscare a sporit dramatic in ultimii ani, a fost pusa in discutie problema relevantei Conventiei din 1951, indeosebi in Europa, chiar locul unde aceasta a luat nastere.

ICNUR la moment acorda ajutor la aproximativ 20 milioane de oameni si Conventia, care s-a dovedit a fi uimitor de flexibila intr-o vreme atat de schimbatoare, continua sa fie piatra de temelie pentru protectia refugiatilor. In cele ce urmeaza sunt prezentate cateva, dintre cele mai generale intrebari, referitor la Conventie.
Cine este un refugiat?

Articolul 1 al Conventiei defineste un refugiat ca fiind “O persoana care este in afara tarii sale sau a locului sau de resedinta; are o temere bine-intemeiata de a fi persecutat/a din cauza rasei, religiei, nationalitatii, apartenentei la un anumit grup social sau opiniei politice; si nu este in stare sau nu doreste sa se puna sub protectia acelei tari sau sa se intoarca acolo din cauza temerii de a fi persecutat/a”.

De ce este Conventia importanta?
Aceasta a fost prima intelegere cu adevarat internationala care acopera aspectele cele mai fundamentale ale vietii unui refugiat. Ea a prevazut un set de drepturi fundamentale ale omului care ar trebui sa fie cel putin echivalente cu libertatile de care se bucura cetatenii straini ce se afla legal intr-o anume tara si, in multe cazuri, cu drepturile pe care le au insisi cetatenii acelui stat. Conventia a recunoscut caracterul international al crizelor de refugiati si necesitatea cooperarii internationale, inclusiv impartasirea poverii intre state la abordarea acestor probleme.

Ce contine Conventia din 1951?
Ea defineste semnificatia termenului de ‘refugiat’. Ea descrie drepturile refugiatilor, inculsiv cum ar fi  libertatea religiei si a deplasarii, dreptul la munca, la educatie si accesul la documente de calatorie, dar ea mai subliniaza deasemenea obligatiile unui refugiat fata de guvernul gazda. O prevedere cheie stipuleaza ca refugiatii nu trebuie sa fie returnat sau intors cu forta (refoulement) intr-o tara in care el sau ea are temeri de a fi persecutat. Ea deasemenea indica care sunt persoanele sau grupurile de persoane care nu cad sub incidenta prevederilor Conventiei.

Ce contine Protocolul din 1951?
Prin acest document sunt eliminate limitarile geografice si cele temporale inscrise in Conventia originala conform careia in mare parte doar Europenii implicati in evenimentele ce au avut loc inainte de 1 ianuarie 1951 puteau sa solicite statutul de refugiat.

Ce este protectia?
Guvernele sunt responsabile de aplicarea legilor tarilor respective. Atunci cand ele nu sunt in stare sau nu doresc sa o faca, adesea in timpul unor conflicte sau tulburari publice, persoanele ale caror drepturi de baza sunt amenintate isi parasesc casele, si pornesc spre alta tara, unde ar putea fi calificati drept refugiati si unde li s-ar garanta drepturile fundamentale.

Cine protejeaza refugiatii?
Reponsabilitatea primara de protectie a refugiatilor le revine Guvernelor gazda, si cele 143 parti semnatare ale Conventiei si/sau a Protocolului sunt obligate sa execute prevederile acestora. ICNUR mentine in vizorul sau situatia si intervine in caz de necesitate pentru a se asigura de faptul ca refugiatilor bona fide li se acorda azil si ca acestia nu sunt returnati in tarile lor, unde viata lor ar putea fi in pericol. Agentia este in cautarea modalitatilor de ajutorare a refugiatilor  pentru a-si incepe viata de la inceput fie prin integrare locala, intoarcere benevola la bastina lor sau, daca aceasta nu este posibil, prin reinstalare intr-o tara terta.

Mai este inca Conventia relevanta pentru noul mileniu?
Da. Ea a fost initial adoptata pentru a se ocupa de urmarile celui de-al Doilea Razboi Mondial si tensiunile politice crescande intre Est si Vest. Dar, desi natura confictului si tendintele migrationiste s-au schimbat in decadele care au urmat, Conventia a demonstrat o flexibilitate remarcabila drept suport pentru protectia a aproximativ 50 milioane de oameni in toate tipurile de situatii. Atat timp cat persecutia persoanelor individuale si a grupurilor persista, inca va mai fi nevoie de Conventie.

Are Conventia menirea de a reglementa miscarile migratorii?

Nu. Milioane de migranti ‘economici’ si de alt tip au profitat de imbunatatirea mijloacelor de comunicare in ultimii ani pentru a-si construi o noua viata in alte tari, preponderent vestice. Totusi, nu ar tebui sa se confunde aceste persoane cu refugiatii de buna credinta, care fug de persecutii ce le ameninta viata si nu doar incearca sa scape doar de greutati economice. Tendintele moderne de migratie pot fi extrem de complexe si pot contin un melanj de migranti economici, refugiati autentici si alte persoane. Guvernele se confrunta cu sarcina descurajanta de a separa diversele grupuri si de a trata refugiatii autentici intr-o maniera adecvata prin intermediul procedurilor de azil instituite si impartiale.

Cum se diferentiaza refugiatii si migrantii economici?

Un migrant economic, de obicei, paraseste tara de bunavoie pentru a gasi o viata mai buna. Daca el sau ea ar alege sa se intoarca acasa, ei vor continua sa beneficieze de protectia guvernului lor. Refugiatii fug din cauza pericolului de a fi persecutati si nu pot sa se intoarca in siguranta acasa in circumstantele predominante la acel moment. 

Se ocupa Conventia si de persoanele intern stramutate?

Nu in mod special. Refugiatii sunt persoane care au traversat o frontiera internationala spre o a doua tara in cautarea unui adapost. Persoanele intern stramutate (PIS) chiar daca fug din motive similare, ei raman in tara lor fiind astfel inca supusi legilor statului respectiv. In anumite situatii de criza, ICNUR asista cateva milioane, dar nu pe toti din cei aproximativ 20-25 miioane de PIS din intreaga lume. In prezent sunt dezbateri internationale aprinse despre cum acest grup de persoane poate fi mai bine protejat si de catre cine.

Poate Conventia rezolva problemele refugiatilor?

Oamenii devin refugiati fie in mod individual sau fiind parte a unui exod masiv cauzat de  probleme politice, religioase, militare din tara lor de origine. Conventia nu a fost gindita pentru abordarea cauzelor determinante, dar mai degraba pentru a usura consecintele lor prin a oferi victimelor un grad de protectie internationala juridica si alte tipuri de asistenta si pentru a-i ajuta eventual sa-si reinceapa viata de la capat. Protectia poate contribui la o solutie generala, dar dupa cum numarul refugiatilor a crescut dramatic in ultimele decenii, a devenit clar ca activitatea umanitara nu poate servi drept un substituent al actiunilor politice de evitare sau solutionare a crizelor viitoare.

Ce obligatii are un refugiat?

Refugiatilor  li se cere sa respecte legile si regulamentele tarii lor de azil.

Este obligat semnatarul Conventiei sa acorde azil permanent tuturor refugiatilor?
Conventia nu ofera o protectie permanenta sau automata. Ar putea exista situatii in care refugiatii se vor putea integra permanent in tara lor de azil, dar in alte situatii o persoana ar putea inceta sa fie un refugiat daca motivele care au srvit pentru acordarea statutului de refugiat inceteza sa mai existe. Repatrierea voluntara a refugiatilor in tara lor de origine este solutia ‘preferata’ al ICNUR, dar numai in cazurile in care conditiile din acel stat permit intoarcerea lor in siguranta.

Pot tarile nesemnatare ale Conventiei  sa refuze sa admita potentialii refugiati?

Principiul de ne-returnare (non-refoulement) [refoulement este intoarcerea fortata a persoanelor in tarile in care ei se confrunta cu persecutia] este parte a dreptului international cutimiar si este obligatorie pentru toate statele. De aceea, nici un guvern nu trebuie sa expulzeze o persoana aflata in astfel de circumstante.

Cine nu cade sub incidenta Conventiei?

Persoanele care au comis crime impotriva pacii, crime de razboi, crime impotriva umanitatii sau o crima nonpolitica grava in afara tarii de azil.
Cine sau ce este un ‘agent al persecutiei’?

Aceasta se refera la o persoana sau organizatie (guvernele, rebelii sau alte grupari) care forteaza oamenii sa-si paraseasca casele. Originea persecutiei, totusi, nu ar trebui sa fie decisiva in determinarea faptului daca o persoana este eligibila pentru statutul de refugiat. Ceea ce este important este daca o persoana merita protectie internationala din motivul ca aceasta nu este disponibila in tara de origine.

Ce este ‘protectie temporara’?

Natiunile ofera uneori ‘protectie temporara’ atunci cand se confrunta cu un aflux neasteptat si masiv de persoane, asa cum a fost cazul in timpul conflictului din fosta Iugoslavie de la inceputul anilor 1990, si in care caz sistemul lor obisnuit de azil ar fi supraincarcat. In astfel de imprejurari, oamenii ar putea fi repede admisi in tarile ce le-ar oferi siguranta, dar fara nici o garantie de acordare a uni azil permanent. Astfel, in anumite circumstante, ‘protectia temporara’ poate fi avantajoasa atit guvernelor, cit si solicitantilor de azil.

Poate un soldat sa fie refugiat ?

Refugiatul este un civil. Fostii soldatii s-ar putea califica, cu exceptia cazurilor cind persoana continua sa ia parte la activitati militare.
Sunt oare tarile, cum ar fi cele din Europa, inundate de solicitantii de azil?

Tarile din lume, incluzand cateva din Europa, sustin ca sunt coplesite de solicitanti de azil. Si in timp ce este adevarat ca cifrele au sporit inexorabil in ultimele decade in multe locuri, preocuparile anumitor state sunt relative. Realitatea este ca unele popoare din Africa, Asia cu mult mai putine resurse dacat tarile industrializate, gazduiesc un numar uneori mult mai mare de refugiati si pentru perioade mult mai indelungate timp. 

Dar chiar insusi faptul aderarii la Conventie nu este un factor in sine stimulator al cresterii numarului solicitantilor de azil?

Nu. Unele state care gazduiesc cea mai mare parte a refugiatilor nu sunt parte la mecanismele referitoare la refugiati. Consideratiile de ordin geopolitice si legaturile familiale joaca un rol mult mai crucial determinarea ‘atractivitatii’ destinatiei.

Poate oare aderarea la Conventie sa violeze suveranitatea statului?

Suveranitatea nu este niciodata absoluta. Relatiile internationale implica un nivel rezonabil si acceptabil de compromis. Mecanismele referitoare la refugiati reconciliaza interesele statului cu protectia. Acordarea azilului, bunaoara, nu a fost incorporata in vreun mecanism referitor la refugiati si continua sa ramana la discretia fiecarui guvern in parte.
Poate oare vreo tara sa fie declarata ‘sigura’ in sensul ca ea nu poate produce refugiati?

Nu. Chiar in statele unde, in general, nu exista un risc real de a fi persecutat, pretentiile cetatenilor trebuie luate in considerare. Acestea ar putea putea fi canalizate printr-o ‘procedura accelerata’ in conditiile in care solicitantului de azil i se ofera dreptul la o audiere echitabila.

Cum poate aderarea sa fie prezentata guvernului vizat sau populatiei locale?

Unele preocupari interne sunt legate de o interpretare sau conceptie gresita. Conventia si Protocolul sunt nimic mai mult decat un cadru legal general in baza caruia statele pot sa-si fondeze politica lor cu privire la refugiati, iar obligatiile impuse guvernelor nu sunt atat de constrangatoare cum se sugereaza adeseori. Tolerarea refugiatilor in loc de a li se oferi o existenta legala ar putea crea ‘zone cenusii’ care pot  sa se erodeze ca mai apoi sa degenerze in probleme de ordin politic sau de securitate grave.
The 1951 Refugee Convention - Q & A 
The Convention's History 
The process of developing a body of international law, conventions and guidelines to protect refugees began in the early part of the 20th century under the League of Nations, the predecessor of the United Nations. It culminated on 28 July 1951, when a special U.N. conference approved the Convention relating to the Status of Refugees. 

The Convention clearly spells out who is a refugee and the kind of legal protection, other assistance and social rights he or she should receive from states parties to the document. Equally, it defines a refugee's obligations to host governments and certain categories of persons, such as war criminals, who do not qualify for refugee status. 

Several months before the Convention's passage, the fledgling United Nations High Commissioner for Refugees had begun its work on 1 January 1951. In the subsequent decades, the document has been the foundation of the agency's efforts to help and protect an estimated 50 million refugees. 

This first instrument was limited to protecting mainly European refugees in the aftermath of World War II, but a 1967 Protocol expanded the scope of the Convention as the problem of displacement spread around the world. The original document also inspired regional instruments such as the 1969 Africa Refugee Convention and the 1984 Latin American Cartagena Declaration. 
On December 4, 1952 Denmark became the first state to ratify the Convention. Since then, a total of 145 states have acceded to one or both of the U.N. instruments. But as the pattern of global migration changed and the number of people on the move increased dramatically in recent years, the relevance of the 1951 Convention has been called into question, especially in Europe, ironically its very birthplace. 
UNHCR currently helps around 20 million people and the Convention, which has proved to be remarkably flexible in rapidly changing times, continues to be the cornerstone of refugee protection. Following are some of the most common questions about the Convention. 
Who is a refugee? 
Article 1 of the Convention defines a refugee as "A person who is outside his/her country of nationality or habitual residence; has a well-founded fear of persecution because of his/her race, religion, nationality, membership in a particular social group or political opinion; and is unable or unwilling to avail himself/herself of the protection of that country, or to return there, for fear of persecution."

Why is the Convention important?
It was the first truly international agreement covering the most fundamental aspects of a refugee's life. It spelled out a set of basic human rights which should be at least equivalent to freedoms enjoyed by foreign nationals living legally in a given country and in many cases those of citizens of that state. It recognized the international scope of refugee crises and the necessity of international cooperation, including burden-sharing among states, in tackling the problem. 
What is contained in the 1951 Convention? 
It defines what the term 'refugee' means. It outlines a refugee's rights including such things as freedom of religion and movement, the right to work, education and accessibility to travel documents, but it also underscores a refugee's obligations to a host government. A key provision stipulates that refugees should not be returned, or refouled, to a country where he or she fears persecution. It also spells out people or groups of people who are not covered by the Convention. 
What is contained in the 1967 Protocol? 
It removes the geographical and time limitations written into the original Convention under which mainly Europeans involved in events occurring before 1 January 1951, could apply for refugee status. 

What is protection? 
Governments are responsible for enforcing a country's laws. When they are unable or unwilling to do so, often during a conflict or civil unrest, people whose basic human rights are threatened flee their homes, often to another country, where they may be classed as refugees and be guaranteed basic rights. 
Who protects refugees? 
Host governments are primarily responsible for protecting refugees and the 143 parties to the Convention and/or the Protocol are obliged to carry out its provisions. UNHCR maintains a 'watching brief', intervening if necessary to ensure bona fide refugees are granted asylum and are not forcibly returned to countries where their lives may be in danger. The agency seeks ways to help refugees restart their lives, either through local integration, voluntary return to their homeland or, if that is not possible, through resettlement in 'third' countries. 
Is the Convention still relevant for the new millennium? 

Yes. It was originally adopted to deal with the aftermath of World War II in Europe and growing East-West political tensions. But though the nature of conflict and migration patterns have changed in the intervening decades, the Convention has proved remarkably resilient in helping to protect an estimated 50 million people in all types of situations. As long as persecution of individuals and groups persists, there will be a need for the Convention. 
Is the Convention meant to regulate migratory movements?
No. Millions of 'economic' and other migrants have taken advantage of improved communications in the last few decades to seek new lives in other, mainly western, countries. However, they should not be confused, as they sometimes are, with bona fide refugees who are fleeing life-threatening persecution and not merely economic hardship. Modern migratory patterns can be extremely complex and contain a mix of economic migrants, genuine refugees and others. Governments face a daunting task in separating the various groupings and treating genuine refugees in the appropriate manner ? through established and fair asylum procedures. 

How are refugees and economic migrants different?
An economic migrant normally leaves a country voluntarily to seek a better life. Should he or she elect to return home they would continue to receive the protection of their government. Refugees flee because of the threat of persecution and cannot return safely to their homes in the circumstances then prevailing. 

Does the Convention cover internally displaced persons?
Not specifically. Refugees are people who have crossed an international border into a second country seeking sanctuary. Internally displaced persons (IDPs) may have fled for similar reasons, but remain within their own territory and thus are still subject to the laws of that state. In specific crises, UNHCR assists several million, but not all, of the estimated 20-25 million IDPs worldwide. There is widespread international debate currently underway on how this group of uprooted people can be better protected and by whom. 

Can the Convention resolve refugee problems?
People become refugees, either on an individual basis or as part of a mass exodus, because of political, religious, military and other problems in their home country. The Convention was not designed to tackle these root causes, but rather to alleviate their consequences by offering victims a degree of international legal protection and other assistance and eventually to help them begin their lives anew. Protection can contribute to an overall solution, but as the number of refugees increased dramatically in recent decades, it has become clear that humanitarian work cannot act as a substitute for political action in avoiding or solving future crises. 

What obligations does a refugee have?
Refugees are required to respect the laws and regulations of their country of asylum. 

Is a Convention signatory required to give permanent asylum to all refugees?
The Convention does not provide automatic or permanent protection. There will be situations where refugees will integrate permanently in their country of asylum, but alternatively a person may cease to be a refugee when the basis for his or her refugee status ceases to exist. Voluntary repatriation of refugees to their country of origin is UNHCR's 'preferred' solution, but only when conditions in that state permit their safe return. 
Can non-Convention countries refuse to admit would-be refugees?
The principle of non-refoulement (refoulement is the forcible return of people to countries where they face persecution) is part of customary international law and is binding on all states. Therefore no government should expel a person in those circumstances. 

Who is not covered by the Convention?
Persons who have committed crimes against peace, a war crime, crimes against humanity or a serious non-political crime outside the country of refuge. 

Who or what is an 'agent of persecution'?
This refers to a person or organization (governments, rebels or other groups) which force people to flee their homes. The origin of the persecution, however, should not be decisive in determining whether a person is eligible for refugee status. What is important is whether a person deserves international protection because it is not available in the country of origin.
What is 'temporary protection'?
Nations at times offer 'temporary protection' when they face a sudden mass influx of people, as happened during the conflict in the former Yugoslavia in the early 1990s, and their regular asylum systems would be overwhelmed. In such circumstances people can be speedily admitted to safe countries, but without any guarantee of permanent asylum. Thus 'temporary protection' can work to the advantage of both governments and asylum seekers in specific circumstances. But it only complements and does not substitute for the wider protection measures, including refugee asylum, offered by the Convention. 

Can a soldier be a refugee?
A refugee is a civilian. Former soldiers may qualify, for instance, but a person who continues to take part in military activities cannot be considered for asylum. 

Are some countries, such as those in Europe, being swamped by asylum seekers?
Countries around the world, including some in Europe, believe they are being overwhelmed by asylum seekers. And while it is true that numbers have increased inexorably in the last few decades in many areas, the concerns of individual states are all relative. The bottom line is that some nations in Africa and Asia states with far fewer economic resources than industrialized countries ? sometimes host larger numbers of refugees for far longer periods of time. 

But does the very fact of accession to the Convention provide a 'pull' factor for increasing numbers of asylum seekers?
No. Some states hosting the largest refugee populations are not parties to refugee instruments. Geopolitical considerations or family links play a more crucial role as far as 'attractiveness' of destination is concerned. 

Does accession infringe upon state sovereignty?
Sovereignty is never absolute. International relations imply a reasonable and acceptable level of compromise. The refugee instruments reconcile state interests with protection. The granting of asylum, for instance, has not been incorporated into the refugee instruments and continues to be at the discretion of individual governments. 
Can any country be declared 'safe' in the sense that it cannot produce refugees?
No. Even in states where there is generally no serious risk of persecution, claims by nationals must still be considered. These may be channelled through an 'accelerated procedure' provided that the asylum seeker is given a fair hearing. 

How can accession be presented to a concerned government or local population?
Some domestic concerns are linked to a misreading or misconception. The Convention and Protocol are nothing more than a general legal framework on which states can build their refugee policy and obligations imposed on governments are not as constraining as often suggested. To tolerate refugees instead of giving them legal existence might create a 'grey zone' which could fester and turn into a serious security or political problem. 

